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I. INTRODUCTION
Water, in various forms and for various uses, is essential for the continued
survival of humankind. Despite water's universal importance, the United Nations did not explicitly recognize water's importance until the release of the 2002
General Connent No. 15 to the International Covenant on Economic, Social,
and Cultural Rights, which identified water as a key component in meeting various human rights.' The recognition of this right forced water law and human
rights experts to work together to protect the human right and balance it against
competing water interests. Unfortunately, this protection of water only includes
the water needed "for personal and domestic uses."' The human right for agricultural water is left vulnerable and unprotected.
1. Comm. on Econ., Soc., & Cultural Rights, General Commrnnt /."7he Right to Water,
at 1, U.N. Doc. E/C. 12/2002/11 (lan. 20,2003), reprintedin Compilation of GeneralCommcnts
& GeneralRecommendations Adopted by Hunu Rights Treaty Bodies, at 105, U.N. Doc.

HRI/GEN/1/Rcv.6 (2003) ("The human right to water isindispensable for lea(lingalife in human
(lignity.").
2.

Id. at 1.
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Agriculture is the largest end user of water, consuming approximately 70
percent of available water 3 and 67 percent of the world's total water extraction.4
Although no international human right has ever explicitly included water used
in agriculture, this water contributes to individual liberty and human security5 as
well as impacts various human rights, such as the right to property, the right to
self-determination, the right to food, and the right to work. For instance, both
the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social, and Cultural Rights establish that under no circumstance "may a people be deprived of its own means of subsistence."' Agriculture accounts for approximately 30 percent of global employment.7 Water
is an essential element in agriculture and, consequently, as a means of subsistence for a large portion of the global population.8 Unfortunately, climate
change has the potential to significantly alter the water available for agriculture
and to infringe upon various human rights associated with this water.9 Developed countries must protect agricultural water to ensure protection of the human ight to subsistence, as well as all of tie other rights agricultural water use
affects.
Water used in agriculture affects more than just the right to food. The
depletion or significant alteration of agricultural water sources, whether due to
climate change or some other cause, could threaten both the world's ability to
feed itself" and the livelihood of over 30 percent of the world's population." If
developed countries do not protect agricultural water they will have no other
choice but to rely on other countries to help satisfy numerous human rights,
such as the right to food. A few theories actually endorse this system of reliance. 1 For instance, Virtual Water, a theory proposed by Tony Allen, encourages water-poor countries to abandon efforts to create their own sustainable water system, and instead rely exclusively on "virtual" water from water-rich

3. Erik B. Bluemel, 7he hnplications of Formulating a Human Right to Water, 31
ECOLOGY L.Q. 957, 1001 (2004).
4. Sandra L. Postel, Enitcring an Era of Water Scarcity: 7he Chdlcnges Ahead, 10
EcoLOGICAL. APPiCATION 941, 945 (2000).
5. See Comm. on Econ., Soc., & Cultural Rights, supra note 1, at 1-3.
6. G.A. Res. 2200A (XXI), Int'l Covenant on Civil & Political Rights, art. 11 2 (1966); G.A.

Res. 2200A (XXI), Int'l Covenant on Econ., Soc., & Cultural Rights, art. 1 2 (1966).
7. Work Development Indicators:3.2- Agnicultual Inputs, WORLD BANK, http://wdi.worl
dbank.org/tables/3.2 (last visited Nov. 14, 2015) Ihercinafter Agnculturallnputs].

8.

Id.

9. Connor, Richard, Introduction inUNESCO, World Water Assessment Programme &
U.N. Water, 7he UnitedNations World Water Development Report 4: Managing Water under
Uncertaintyand Risk 18 (2012).
10. STEPHANE HALLEGAITE E AL,., Chapter2: Bad Seed: Climate Change, Agiculture, and
Food Security, in SHOCK WAVES: MANAGING THE IMPACrS OF CIJMATE CHANGE ON POVFRI'Y

49-51 (2015).
11. AgriculturalInputs, supra note 7..
12. E/'g., Tony Allen, Watersheds and Problemsheds:Erplaining the Absence of Armed
Conflict Over Water in the Middle /st, 2 MIDDLE.E. REv. IN'r't. Ai.P.J. 49 (1998) (discussing
Virtual Water theory); International Decade for Action "Water for Ukc" 2005-20L5,
INTEGRATED WATER RES.MGMT., http://www.un.org/waterforlifedecade/iwn.shtnl (last visited
Nov. 14, 2015).
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countries for tie production of needed goods, such as food. This theory, however, assumes that all countries will prioritize international human rights over
their own economic interests, which is often not the case. Similar "cooperation"
systems for assets such as oil have demonstrated the dangers of relying on other
countries, particularly on developing or under-developed countries, for the production of important resources." The consequences of employing this system
for agricultural water are even more oninous; countries can survive without oil,
but not without food.
Agricultural water affects numerous hunan rights including the right to
"subsistence, the right to gain a living by work, and the right to development."' 5
If countries, however, protect agricultural water only within one of these rights,
then only the water needed for that right will receive protection and agricultural
water needed to neet a different hunan right, such as the right to development,
will not receive protection. This Article proposes to protect all agricultural water under one human right, rather than providing partial and disjointed protection through many human rights. Delining agricultural water within its own right
emancipates this water from the constraints of other human rights. Countries
could immediately address violations of the right to agricultural water because
they would not need a violation of some other overarching right to trigger protection for agricultural water. The human right to property also offers the best
possibility solution for managing competing interests regarding the right. As a
human right to property, the right to use a certain amount of water for agriculture becomes a civil and political right rather than an economic, social, and
cultural right or a collective or group right. By understanding water as a form
of property, agricultural water users may be able to tap into the existing protective frarnework surrounding the right and bolster the protection surrounding
this important use of water.

1H. A HUMAN RIGHT TO AGRICULTURAL WATER
A. EXISTENCE OF THE HUMAN RIGHT TO PROPERTY

Human rights are a category of the most basic, inalienable rights granted to
all persons, such as the right to life." Many domestic systems codify these rights
through constitutions or humnan rights legislation. Even if a domestic system
does not specifically recognie a human right, as a result of the inalienable quality of human rights, the rights are still guaranteed to all individuals through in
international law.'" Although the particular definitions of human rights vary be-

13.

Allen, supra 12, at 49-50.

14. See gencrailyVF1SSEIA CHAKAROVA, Oi, SUPPLY CRISIS: COOPERATION AND )ISCORD
IN THE WEST (2012) (discussing intra-state cooperation concerning oil).
15. Dinara Ziganshina, Rethinking the Concept of he Hunman Right to Water, 6 SANTA
CIARAJ. INT'I. L. 113,125 (2008) (footnotes omitted).
16. Universal Declaration of Human Rights preamble & art. 3 (Dec. 10, 1948).
17. See, e.g., USCONS]: amend. V (human right to lifeC); CONST. OFTHE PE.OILE's REPUBLIC
OF CHINA art. 33 (human right to nationality).
18. Although, due to a lack of eff ctive enforcement mechanisms, enforcement and the realization of these unarticulated rights is not guaranteed. Universal Declaration of Human Rights
preaml)le art. 2 (Dec. 10, 1948).
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tween jurisdictions, human rights are the rights required for basic human survival as well as a life of dignity.'" The existence of rights over property falls within
an individual's need for subsistence.'2 Recognition of this right was imperative
in the Formation of early societies, as no one would enter into a society without
the guarantee of protection over his or her right to property.' One can think of
the right to property as a right that helps hold the threads of society together as
it, in conjunction with contracts, forms the basis of any market economy.'
Recognition of property merely as a legal right, however, is insufficient to protect individual property rights.' This is true because "[p]rotection as a legal right
permits the efficient functioning of a market economy, but may, at the same
time... neglect important individual property interests. 4 Thus, the right must
receive a higher form of protection to foster autonomy and enable human security and societal empowernent.' As the right is inherent to all individuals by
virtue of their humanity alone, the right to property must also have protection
as a human ight."26
In 1948, the Universal Declaration on Human Rights acknowledged: "Everyone has the right to own property... land] [nmo one shall be arbitrarily deprived of his property." ' Since then, numerous international human rights documents have acknowledged the right to property. Existence of this right in
different cultures and societies illustrates the importance of the right in protecting various fundamental values such as human security, human dignity, and cultural preservation. Preservation of this human right facilitates the realization of
many other human rights such as the right to privacy or the right to an adequate
standard of living.
In society today, all formrs of national, regional, and international law contain property rights. Property rights enable sustainable socio-political development while promoting economic vitality.'2 These rights enable individuals to

19. Ziganshina, supra note 15, at 117; see also Francis Cheneval, PropertyRights as Humnm
Rights, in RFAIUZING PROPERTY RiGrs 11, 13 (Hernando de Soto & Francis Cheneval e(ls.,

2006).,
20.

Vanhorne's Lessee v. Dorrance, 2 U.S. 304, 310 (1795).

21.

Id.

22.

THEO R.G. VAN BANNING, THE HUMAN RIGrrrTO PROPERTY 2-3 (2002).

23. Id. at187.•
24. Id.at 185.
25. SeeJlody Williams, Human Rights, PropertyRiglts, andHulnan Securniy, inRFALIZING
PROPERTY RIGHTS 166, 174 (Hernando de Soto & Francis Cheneval eds., 2006).
26. See VAN BANNING, supra note 22, at 168 (Human rights are "characterised by being inherent in all human beings by virtue of their humanity alone.").
27. G.A. Res. 217 (1II) A, art 17, Universal Declaration of Human Rights art. 17 (Dec. 10,
1948).
28. Scc, e.g., EUR. COUNCIL, Protocolto the Convention for the P rotection of Human Rights

and Fundamental Freedoms,art 1,213 U.N.T.S. 262 (Mar. 20, 1952) Ihereinafter ECHR ProtocoA; African Charter on Human and Peoples' Rights art. 14, June 27, 1981, 1520 U.N.T.S.
217; Am. Convention on Human Rights art. 21, Nov. 21, 1969, 1144 U.N.T.S. 123; Convention
on the Elimination of All Forms of Discrimination Against Women art. 15, Dec. 18, 1979, 1249
U.N.T.S. 13; G.A. Res. 2106 (XX), annex, art. 5(d)(v), Int'l Convention on tie Elimination of

All Forms of Racial Discrimination (1966).
29. VAN BANNING, supra note 22, at 184, 186.
30. See Cheneval, supra note 19 at 14-15.
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provide for his or her subsistence.3 Both civil and common law frameworks
protect the right to property. Civil law historically viewed property rights in
absolute terms, meaning the owner enjoyed only the rights specifically codified
in the civil code, while common law systems, on the other hand, historically
recognized property rights in relative terms, defining the owner's property rights
relative to the rights of other members of society."2 Both approaches recognize
the rights of owners to possess, use, and enjoy their property.'
B. REQUIREMENTS OF THE HUMAN RIGHT TO PROPERTY
To pass muster as a human right, a property right must be precise enough
so as to identify the holder of the right, the right itself, and a duty bearer." The
nature of the property is irrelevant, so long as die property is quantifiable, concrete, and precise.' The human right to property includes any property that
enables life and preserves individual liberty." Thus, because the nature oFproperty is irrelevant, the human right exists whenever property exists. This human
right only protects existing property: it does not create a right to acquire property.37 An individual can only invoke a right if he or she has property, making
property owners the relevant holder of the right.
The major contemporary property theories agree that individuals have
rights to property when the individual has the rights to acquire, use, and dispose
of a particular possession. " The right to acquire, use, or dispose of a possession
can arise over time or can receive acknowledgment by a legal system, but property exists regardless of a legal acknowledgement of the right." Any preserved,
consistent, private use of a certain possession, recognized by a legal system, by
other potential users, or merely by the individual, is indicative of the existence
of property."0 An individual can demonstrate his or her property ownership by
possessing the ability to transfer his or her rights over the property." If an individual has the authority to transfer his or her acquisition, usage, or disposal
rights, whether in part or in whole, then that individual can be said to have ownership of the relevant possession."2

31. VAN BANNING, supranote 22, at 186; Cheneval, supra note 19, at 11.
32. VAN BANNING, supranote 22, at 14; Jos6 M. Palli, PropertyRights and Human bightsin
the Americas, in REALIZING PROPERTY RIGHTS 147, 150 (Hernando de Soto & Francis Cheneval
eds., 2006). See, e.g. CODE CiViL. [C. CIV.I (Fr.) ("Ownership is the right to enjoy and dispose of
things in the most absolute manner, provided they are not used in a way prohibited by statutes or
regulations"); Rakas v. Illinois, 439 U.S. 128, 143, (1978) ("One of die main rights attaching to
property is the right to exclude others").
33. Property,BLACK'S LAW DI(TrIONARY (10th ed. 2014).
34.

VAN BANNING, supra note 22, at 171.

35.

Id.

36.

DEBORAH ROOK, PROPiRTY LAW AND HUMAN RIGHTS 8 (2001).

37. Id. at 5.
38. Adam Mossoff, What Is Property?Puttingthe Pieces Back Together,45 ARIZ. L. REV.
371, 372-89 (2003) (discussing the conception of property in the bundle theory, exclusion theory,
and integrated theory).
39. See id. at 381-89.
40. Id. at 380.
41. Id. at 392 (quoting HUGO GROTIUS, DEjJURE BELI AC PAcis LIBRI TIEs 260 (Francis
W. Kelsey trans., 1925) (1625).
42. Id.
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Concerning the human right to property, states, as duty bearer must equally
respect, protect, and fulfill the property right of individuals within the bearer's
jurisdiction.' States must respect and protect an individual's enjoyment of his
or her quantifiable property against state and external interference." Additionally, states have a duty to establish a system that enables the right to be enjoyed
by the iajority of people within its jurisdiction.' This framework must recognize and uphold the right as well as establish when derogation can occur.' Failure to maintain a legal protection system, which balances the needs of society
and the individual's rights to freely use and enjoy his or her property, infringes
upon individual autonomy and upon the human right to property."
The human right to property is a fundamental, rather than an absolute
right," which allows for the derogation of the right when the derogation is for a
public good or common interest.' In fact, "virtually no other human right is
subject to the more qualifications and limitations." 0 A common fonn of derogation from property rights is eminent domain.' Governments can claim eminent domain over an individual's property when the government deems the
public needs the property for its own use. " "Public use" generally means use
by the public or a public entity and for a purpose that furthers the good of society." Any expropriation of an individual's property rights must follow relevant
procedures set in law, and must be "in the public interest and subject to the
payment of just, and satisfactory compensation."' Unlawful, arbitrary, complete, or uncompensated expropriation of property violates the human right to
property."
C. IDENTIFYING A FORM OF PROPERTY WITHIN AGRICULTIRAL WATER
AS PROPERTY
Many countries have characterized water as property and manage water
within the framework of property law. ' Recently, some jurisdictions have
passed laws prohibiting state ad individual ownership of water in attempts to
43. See, e.g., G.A. Res. 2200A (XXI), supra note 6, art. 1, art. 2;.
44.
45.
46.
47.
48.
49.

VAN BANNING, supra note 22, at 168-69.
Cheneval, supra note 19, at 14-15.
G.A. Res. 2200A (XXI) an. 2, supra note 6..
VAN BANNING, supra note 22, at 182.
See ROOK, supra note 36, at 6,8.
See Eric R. Clacys, P-uhlic-UscLimitations andNaturalPropertyRight, 2004 MICH. ST.

L. REV. 877, 884 (2004).
50. VAN BANNING, supra note 22, at 3.
51. Clacys, supra note 49, at 894.
52. Id.
53. Id.at 896, 905.
54. Jean du Plessis & Scott Leckie, PropertyRights and the Need for More Inclusive Concepts, Laws, Policies, and Practices in REALIZING PROPERTY RIGI-rs 194, 198 (Hernando de
Soto & Francis Cheneval eds., 2006).
55. VAN BANNING, supra note 22, at 185.
56. See, e.g., STEFAN KUKS, THE EvOLLUrON OF THE NATIONAL WATER REGIME IN THE
NErHERLANDS 10 (2002) (discussing Dutch conception of water as property); Eyal Benvenisti,
Collective Action in the UthriationofShared Freshwater:7he Challenges ofInternationalWater

Resources Law, 90 AM. J. INT'L L. 384, 390 (1996) (discussing international water property
schemes); John E. Ethell, Irnation:Property in Water Rights andDitches, 85 CFNr. LJ. 226
(1917) (discussing property rights of water in the United States).
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protect water against over-exploitation and other threats." Regardless of a state's
policy on water ownership, actual ownership of water is useless: ownership of
water would grant an individual the right to own a specific particle of water; once
an individual uses this particle, whether as drinking water or irrigation, the individual's ownership rights would disappear. Accordingly, one should understand ownership of water not as ownership over actual water or a water source,
but rather ownership over a specific water use. When the ownership of a water
use is sulliciendy precise, this ownership triggers the human rights associated
with property.'
Property rights arise when an individual has a right to a use and the ability
to transfer those rights.5 Accordingly, individuals can obtain property rights
over the specific usage rate of water so long as the individual has the ability to
legally transfer those rights. An individual can establish these rights any time he
or she can claim and prove an uncontested right to use a specified anount of
water. ° Some countries have an established permit system to quantify and track
various uses of water.' Permits and licenses give individuals a right to use a
specified anount of water and are often freely transferrable to third parties.
Other countries leave water unregulated or allocated exclusively on a first-comefirst-serve basis.' In these countries, identifying the specific or precise use may
be impossible, thereby limiting the application of the human right to agricultural
water use in those countries.
Occasionally, governments limit or qualify water rights through government
agencies"; however, these restrictions do not take away the human rights status.
Although owners do not necessarily have unlimited rights with respect to their
property, they usually have the right to transfer their property in part or in whole
to a third party.' Once an individual can identify a water use as his or her
property, whether qualified or unlimited, the states must respect and protect an
individual's human right to use water to the same extent that the state protects
other human rights.

57. Se, e.g., United States v. Chandler-Dunbau Water Power Co. 229 U.S. 53, 69 (1913);
Art. 5.3 para 20 BW.
58. See supra notes 30-33 and accompanying text.
59. 5ee, e.g., Santa Fe Trail Ranches Property Owners Ass'n. v. Simpson, 990 P.2d 6, 5354 (Colo. 1999).
60. EIg., Joseph W. Dellapenna, United States: 7he Allocation of Surlhce Waters, in THE
EvoLurION OF THE LAW AND POLITICS OF WATER 189, 196 (Joseph W. Dellapenna & joyceta
Gupta eds., 2009) (discussing U.S. evolution of prior appropriation doctrine with miner's rule of
"first in time is first in right").
61. See, e.g., H.F.M.W. VAN RU5ICK & HJ.M. HAVEKES, EUROPEAN AND DUTCH WATER
LAW 113 (2012).
62. STEPHEN HODGSON, MODERN WATER RIGHTS: THEORY AND PRACTICE, 14, 72 (2006);
see, e.g., Kidd v. Laird, 15 Cal. 161, 181 (Cal. 1860) (discussing transfer of water rights in California, a state with water permits).
63. See, e.g., FRANCOIS MOI,E ET Al., BALANCING IRRIGATION ANI) HYDROPOWER: CASE
STUDY FROM SOUTHERN SRI LANKA 25-26 (2005); Philippe Cullet, Water Law in India: Overview of lExisting FPvunework and Proposed Refo ms, INTERNATIONAL ENVIRONMENTAL LAW
RtFSEARCH CENTRE 12 (2007), http://www.iclrc.org/contcnt/w070l.pdf (groundwater usage is unregulated, and proposed regulations allocated on a first-come-lirst-serve basis, giving no priority
to domestic or other uses of water).
64. See, e.g., CAL. WATER CODE§ 100 (West 2015).
65. .Sece Mossoll, supranote 38, at 392.
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I. CALIFORNIA CASE STUDY
Water users have appropriated nearly all of the major river systems in California-the rivers have no additional water to give." The over-allocation of
these rivers resulted in California's second largest river, the San Joaquin River,
running dry for 60 miles for 50 years. 7 Unfortunately, many water basins suffer
pumping some water basins more than the
from overuse.' Water users are
replenishing runoff they receive. 6 9 Environmental restrictions have irreversibly
cut the amount of water available for California agriculture by expropriating and
reallocating a portion of California's water for environmental protection." This
over-allocation and overuse of water has resulted in "high levels of baseline water stress," and so any decrease in water available automatically results in water
deficits throughout the state.'
California agriculture holds a prominent role in both U.S. and international
agricultural market." In the United States, California has been the leading agricultural producer for fifty years, collecting more than 30 percent more agriculture revenue than any other state. Although most farms in California average
less than 311 acres," overall California agriculture water users consume approximately 80 percent of the state's developed supply of water. ' According to the
United States Department of Agriculture ("USDA"), 96 percent of farms in the
United States are family or individually owned and are responsible for more
than 80 percent of U.S. agricultural products. 6 Throughout California, frequent
water shortages have caused detrimental effects, particularly affecting these
small agricultural operations." Unfortunately, climate change estimates predict

66. California Water: Is your CJity Planniug br the Futurc?, NAT'L. RiEs. DEF. COUNCIl,
http://www.nrdc.org/water/california-water-systems/ (last visited Nov. 5, 2015) [hereinafter
NRDC, Calitbrnia Wated (input any California city).
67. Id.
68. Id.
69. Id. (discussing San Francisco Bay-Delta).
70. Duane Paul, Agriculturld Economics of the Pacitic States: Soine Continbutions of&
Threats to California Agriculture, Bus. Fj., http://www.bizi'o-u.org/journalwwwjournalDP
002.hun (last visited Nov. 5, 2015) ("Rather than a 27 percent average water shortage in the last
drought, California agriculture would suffer a 50 percent shortage now because of
environmentally-based restrictions."); see also Gary W. Sawyers, Recent Regulatory Actions
Affecting Agricultural Water Supplies in California 6, http://aic.ucdavis.edu/events/outdook05/
SawycrRegulatory.pdf (last visited Nov. 5, 2015) [hereinafter Sawyers, RecentActionsl.
71. Andrew Maddocks et al., Drought is Only One Explanation lbr California "sWater
Crisis, WORLD RES. INST., (Mar. 27, 2014), http://www.wri.org/blog/2014/03/drought-only-oneexplanation-california's-water-ciisis.
72. Paul, supra note 70.
73. NRDC, California Water, supranote 66; see also Farm Water and the Economy: California Agriculture is Unique inthe World, CAL. FARM WATER COAL, http://www.anrmwater
.org/new/Iearn-morc/farm-water-and-thc-economy (last visited Nov. 5, 2015) ("California's crop
majority of California farms are small, family-owned
value in 2010 totaled $27.7 billion.... lhe
operations. Approximately 44 percent of the state's Farms had sales of less than $10,000.").
74. Id.
75. NRDC, California Water, supra note 66.
76. James MacDonald, FarnilyFanningin the United States, U.S. DEP'T OF AGRIc. ECON.
REs. SFiv. (Mar. 4, 2014), http://www.crs.usda.gov/aniber-waves/2014-iimarch/faniily-farming-inthe-unitcd-states.aspx#.VjvLmn IR-Dvk.
77. See Sam Sanders, Drought May Cost California's FannersAhnost $3 Billion in 201.,3
NAT'L. PUB. RADIO (June 3, 2015, 5:46 PM), http://www.npr.org/secions/diesalt/2015/06/03/41
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California will soon experience an average of 5 to 10 percent decrease in rainfall
and more instances of severe weather, such as extreme droughts.78 Overall, California likely will experience a minimum of live million acre-feet water shortage
by the year 2025." During 2009 and 2010, California experienced one of its
most signilicant droughts.' The reduced water supply resulted in unemployment rates of 45 percent and an estimated economic output loss totaling between $586.7 million and $796 million.8' In 2012, California suffered another
drought, worse than the drought in2009 and 2010, which has caused the state
to lose a considerable amount of its water supply." Even with groundwater
pumping and water transfers, a 2014 study by the UC Davis Center for Watershed Sciences predicted that overall water shortage would cut approximately
15,000jobs in the Central Valley alone.' The California Farm Water Coalition
predicted that farmers would leave at a nininum eight hundred thousand acres
in the Central Valley unplanted, causing on-farn production losses of between
$1.7 and $3.56 billion depending on alternative water source availability.' The
repercussion of this agricultural water shortage caused the state economy to lose
at least $7.48 billion.'
A. CURRENT SOLUTIONS AND POTENTIAL REMEDIES

The California government has not turned a blind eye to these numerous
water shortage problems. The legislature has recognized the global importance
of California agriculture by offering protection of farmers' ights.' California
gives agricultural water uses high priority status, second only to domestic uses."
This priority status, however, is not as beneficial as it first appears. According
to the California Supreme Court, domestic purposes include water "consumption lor the sustenance of human beings, for household conveniences, and for
the care of livestock." Domestic purposes can even incorporate water used by
"hotels, apartment houses, boarding houses, auto canps or resorts."" In other
1802252/drought-nay-cost-calilornias-farners-dmost-3-billion-in-2015.
78. See NRDC, Caiforiua Water, suprahotc 66.
79. Sawyers, Recent Actions, supn; note 70, at 7.
80. CAL. DEP'T OF WATER REs., Chapter 1: Introduction and Selling, in CALIFORNIA'S
MoSr SIGNIFICANT DROUGHTS: COMPARING HISTORICAL. AND RECENrr CONDrTIONS 2 (2015).
81. See Ium Water and the Economy: CalitoiniaAgriculture i. Uniquc in the World, supra
note 73.
82. Dvought 2014: What You Need to Know, Ass'N. OF CAL,. WATER AGENCI.'s, htIp://
www.saveourh2o.org/contenl/Drought201l4WhatYouNeedtoKnowhttps://perma.cc/B7A-JRKT
(last visited Nov. 5, 2015).
83. Scientilsts Forecast Economic lmpact5 of the )rought on Central Valley Agculture,
REGENTS OF UC DAVIS CAMPUS NEWS, May 19, 2014, http://news.ucdavis.edt/s(rch/news_
detail.IassoPid=10933 [hereinateir Central ValeyAgiculture.
84. 3/18/14: Istimate of Unplanted Acres.Jumps to 800,000; Consumers Expected to leel
Impacts, CAL. FARM WATER COAl,. (Mar. 18, 2014), http://www.[armwater.org/new/new-31814estimate-of-unplanted-acres-jumps-to-800000-consumers-xpeectcd-to-feel-impacts.

85. Id.
86. Sharon Bernstein, California to Ease Water Resaictions in Move to Help Farmers,
REIJrERS (Mar. 18, 2014, 11:08 PM), ittp://www.reuters.com/article/2014/03/19/us-usa-califor
nia-drought-idUSBREA2HO3720140319.
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CAI,. WATER CODE § 106 (West 2015).
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Prather v. Hoberg, 150 P.2d 405, 412 (Cal. 1944).
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words, in adherence with California's priority status requirements, water used
merely for the functioning of a lavish hotel or for almost any household convenience has priority over the water needed for basic agriculture. Thus, despite
the priority status, the reality is that water used for irrigation does not have any
higher status than other riparian uses."' In fact, farmers hold "some of the weakest water rights in the state."" For instance, the priority status has failed to protect agriculture during times of drought or water scarcities." Recently, the
drought that began in 2012 has limited farmers' water allocations." Because of
the extended drought, many agricultural areas continue to be deprived of their
annual water allocation, 4
Farmers have historically been able to use groundwater to fill the gap created by unallocated water.' Yet, while the state regulates surface water to the
last drop, there was no statewide regulatory system managing or protecting
groundwater use and allocation until 2014.' The lack of regulation has allowed
water users to pump groundwater at extremely high rates of extraction for too
long, preventing underground rivers and aquifers from replenishing their water
levels." Consequently, groundwater can no longer provide adequate water for
agriculture, " and this inevitably forces farmers to seek water transfers costing ten
times more than the usual water supply."
California is attempting to remedy the agricultural water shortages by permitting large scale and long-term water transfers."' Water transfers are already
common practice throughout the state."' In fact, transfers out of the San Francisco Bay Delta supply most of the water used in California's Central Valley."'

90. See Miller & Lux, Inc. v. Enter. Canal & Land Co., 147 P. 567, 576 (Cal. 1915).
91. .jim Carlton, California Farmers Feel Pain: Water Allowance Cut Amid Unusually Dry
Winter, Choking Key ?egkpn 's Rcbound, WAL. ST.J. (Mar. 25, 2012 8:42 PM), htp://www.wsj.
coni/articles/SB 1000142405270230381290457729633000
2529626.
92.

SeeJim Carlton & Ilan Brat, Calitjrnia )rought Leaves Few Farmers Unscathed, WAI.I,

ST.J. (July 13, 2015, 1:50 PM), http://www.wsj.coni/articles/califonia-drought-leaves-iw-farmcrsunscathed- 1436809802 (discussing impact of drought on both senior and junior water rights holders).
93. News Release: Reclamation Announces Update to 2014 CVP Water Supply for Settlement ContractorsaJd Refuges, U.S. DEP'T OF INTERIOR BURAU OF RECIAMA'I'ION (Apr. 18,
2014), http://www.usbr.gov/newsroom/ncwsrelease/detai.cfii?
RecordID=46565.
94. See id, Central Valley Agn'culturc, supranote 83; Dale Kasler & Phillip Reese, California
Farmcrs Brace for More Water Cuts, THE SACRAMENTO BEE (June 2, 2015) http://www.sacce.
com/news/state/california/water-and-drought/article22926591 .htmnl.
95. See Sandra Postel, Groundwater Depletion in Colorado River Basin Poses Big Risk to?
Water Security, NAT'L GEOGRAPHIC Ouly 30, 2014), http://voices.nationalgeog-apliic.com/2014

/07/30/groundwaer-depetin-in-colorad-river-basi-adds-big-risks-t-water-secuirity/.
96. See Sustainable Groundwater Managment Act of 2014 (2014); Sawyers, Recent Actions,
supranote 70, at 8.
97. Id.

98.

Cental Valley Agriculture, supra note 83.

99. Sawyers, Recent Actions, supra note 70, at 5.
100. Id. at 5-6.
101. Id. at 5.
102. See NRDC, Calilbia Water,supra note 66.
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Due to statewide water shortages, however, transfers no longer provide adequate water to protect agricultural water users." Moreover, most long-term
transfers actually move water out of agricultural areas rather than protect the
water in agriculture.'"' For instance, the Monterey Amendments to State Water
Project has transferred 114,000 acre-feet of Kern County's water out of inigation and into urban uses.' The Environmental Water Account has purchased
water traditionally used for irrigation from all over the state for environmental
protection uses.'" The Environmental Water Account, other environmental
water users, and the majority of urban water users are able to pay above market
prices For their water needs.'' These environmental and urban water users, by
purchasing water at higher prices, are increasing the cost of water beyond that
which most agricultural trners can afford.'" As a result, environmental mad
urban water users are coercing many of fariners into selling their water rights
and transferring more water away from agricultural uses.'" The number of farmers mad other agricultural water tsers who have sold their water rights has ultimately encouraged urban and environmental users to think of agricultural water
as a "reservoir" of water to meet growing demands." Additionally, transfer of
water could alter the downstream composition of the water, and create an envirolnent that no longer supports the traditional ecosystem of the water source."
This change could result in the disappearance of fish populations thereby destroying any water-dependent livelihood of downstream users. " '
California's years of mismanagement of its water supply have caused numerous problems with water in the state.' In attempts to rectil; this situation,
the government has begun to utilize its expansive eminent domain powers."' As
1

103.

Bob Moffit & Amy Quinton, Nels Reduce Water Allocation Jbr Caitbria, CAPITOL

PUBLIC RADIO (Feb. 27, 2015) http://www.capradio.org/articles/2015/02/27/feds-rcduce-waer-

alocation-for-cdifornia/; Matt, Weiser, J4Eds Say Many Centrl Valcy Fatrnrs Will Get No
Water Deliveres, THE SACRAMENTO BEE (Feb. 27, 2015), http://www.sacbee.com/news/ocal/
environment/article I 1355200.htnil; Alex Breitler, DclaP armners: Voluntary Water Cuts Pay 011,
RECORDNET (Sept. 30, 2015), htp://www.recordnet.comn/ rticle/20150930/NEWS/ 150939964/
101094/A_NEWS?rssfeed=true (farmers voluntarily agreed to water cuts because of the drought
in order to limit total amount of water withheld).
104. HEATHER COOLEY E.T AL., IMPACTS OF CALIFORNIA'S ONGOING DROUGITr:
AGRICUI:rURF. 14 (2015).
105. Sawyers, Recent Actions, supra note 70, at 6.
106. Environmental Water Accoun, U.S. DEP'T OF THE INTERIOR BUREAU OF
RECLAMATION (Apr. 22, 2008), http://www.ushr.gov/mp/EWA/ (last updated Sept. 26, 2012).
107. See Sawyers, Recent Actions, supra note 70, at 5.
108. See Tim Hearden, Calif Farmis to Go willout Federal Water Againl in 2015, CAI'rrAI.
PRFss (Feb. 27, 2015, 5:28 PM), http://www.capitalpress.com/Califoniai20150227/calif-fannsto-go-without-federal-water-again-i n-2015.
109. See Sawyers, Recent Actions, supra note 70, at 5.
110. Id. at 5.
111. See NRDC, Calilbirnia14Water, supra note 66 ("The San Joaquin River and its tributaries
have too many users clamoring for a dwindling amount of wicr.... The San joaquin's low flows
make the presence of pesticides and other pollutants more concentrated and threaten fisheries.").
112. SeeZiganshina, supranote 15, at 126.
113. See, e.g., NRDC, Calilbntia Water, supra note 66 (discussing mismanagement of San
Joaquin River).
114. See Michael Hiltzik, Golden State Water Tries to Drown Clarvmont Ballot Mcasure,
L.A. TIMF-s (Oct. 25, 2014, 11:19 AM), http://www.lafines.coin/business/hiltzik/la-fi-hilt.ik20141026-column.htnl.
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a result, the government may confiscate previously granted water rights without
just compensation, including numerous water rights historically considered beyond the reach of the government.'" Further, the government has instituted
' 6
many new water laws governing water use and reallocation of water rights.
Even though these changes seek to protect the future of California water, they
infringe upon the rights of current users."' Unfortunately, most of these changes
occurred as non-compensable regulations, despite the adverse effects the
changes or regulations have on existing water rights."8 These changes have only
further encouraged agricultural water users to hastily sell their water rights. Unpredictability and uncertainty in the environmental and legal landscapes surrounding water require a change in policy that will provide additional protection
for the rights of agricultural water users.
B. CALIFORNIA LEGAL FRAMEWORK
Within California, federal and state law governs water and property."' Federal law provides minimum guarantees for constitutionally protected rights, including the right to property, and takes precedence over the laws of any individual state."'° To understand the water framework and the possibility of the human
property right of agricultural water use, one must consider both federal and state
law.
1. United States Federal Framework
According to the founding lathers, the United States stands on two fundamental principles: the protection of person and the protection of property, regardless of the type of property.'"' The protection of these two principles is
essential in the United States to ensure life, liberty, and the integrity of society.'
In the United States, "much water allocation law remains the product of state
water law, generally considered a form of state property law.""' The law limits
property rights over water, however, in ways that the law does not for other
property rights. Whereas owners of land or some other forms of property have
the right to inefficiently use or even destroy their property, owners of a water
use do not.'" There is no night to waste or pollute water in the United States."

115. Nat'l Audubon Soc'y v. Superior Court of Alpine Cty, 658 P.2d 709, 723 (Cal. 1983).
116. CAL. WATER COnE §§ 10720-36.6 (2015).
117. WES STRICKIAND, DARK CI.OUDS OVER CAliFORNIA: THE SUSTAINABLE GROUNDWATER MANAGEMENT ACT OF 2014 24 (2014).

118. SeeJoseph L. Sax, Reserved Public Rights in Water, 36 VT. L. REV. 535,540 (2012).
119. laws and Rcgulations,STATE WATER RES. CONTROL BD., http://www.swrcb.ca.gov/aws
_regulations/ (last updated May 19, 2015).
120. US CONST. arts. V, VI
121. Sce Mossofl', supra note 38, at 401.
122.

Id. at 401-02.

123. Robin Kundis Craig, Adapting Water law to PIublic Necessity: Refraning Climate
Change Adaptation as Emergency Response and IPreparedness, 11 VT. J. ENvrL. L. 709, 731

(2011) Ihereinafter Craig, PublicNeccssityl (footnote omitted).
124. joseph L. Sax, 7he Consitution, PropcrtyRights and the Futume of Water Law, 61 U.
COLO. L. REV. 257, 267 (1990).
125.

Id.
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Both federal and state legislation require users to employ efficient water pracices to conserve and protect natural resources.'" Further, although water is
considered a form of property, it is generally agreed that ownership over the
actual particles of water is inconceivable." Accordingly, "'lwlater rights' gener-

ally refers to rights to remove freshwater from its natural watercourse and to use
that water for some consumptive purpose."'" These rights, known as "usufructurary rights," give the rights-holders ownership of a certain water use, rather
than ownership of a water source or of particular water molecules.'"

Water used in irrigation accounts for almost forty percent of the United
States' freshwater use and comes from both surface water and groundwater
sources.'30 Of the agricultural water consumed, surface water accounts for approximately 58 percent of the freshwater used.'3' Federal laws addressing water
tend to focus on water quality, water discharge, or navigation rather than water
consumption.'" Regulation of consumptive uses, such as irrigation, the state

almost exclusively controls."
The regulatory systems used by the states to manage agricultural surface
water differ throughout the country according to the various source of water.
Four major regulatory systems have been developed for regulating surface water: riparian rights, regulated riparian rights, appropriative rights, and dual sys-

tem rights.' 4 Riparian rights arise from ownership of the land on which the

water is located.'" Under both riparian doctrines, everyone has an equal right
to use water." Appropriative and dual system rights, on the other hand, do not
give equal rights to water use.' Under these systems, users gain real property
interests in a particular use of water when their use is continuous and consistent

for an unchanging, identifiable, and beneficial purpose." In practice, all of
these regulatory systems, described in Table 1 below, manage and track water

126. Se, e.g., 43 U.S.C. § 390h-10 (1992) (discussing reclamation and reuse of water in San
Diego, California); NEB. REv.STr. § 46-716 (2004) (discussing nuagement of surface water).
127. United Slates v. Twin City Power Co., 350 U.S. 222, 226 (1956); Craig, Public Necessity,
supranote 123, at 732-33.
128. Craig, Public Necessity, supranote 123, at 731.

129. Joseph Blaney, Anrican Water Policy: "When the Well is Dry, We Know the Worth
of Water,"26 TEMP.J. ScI. TECH. & ENVrL. L. 75, 87 (2008); Craig, Public Necessity, supra note
123, at 732-33.

130. Joan F. Kenny et al., Estimated Use of Water ii the United States in 2005, J.S.
GFOLOGICAL SURVEY 23 (2009), http://lubs.usgs.gov/circ/1344/pdf/c1344.pdf.
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POL'YJ. 183,192 (2010) thereinafter Craig, Climate Changdj; Water. Laws & Executive Orders,
ENVTI PRor. AGENCY, hup://water.epa.gov/1awsregs/lawsguidance/index.cftn (last updated Nov.
29, 2012).
133. Dellapenna, sulpra note 60, at 189.
134. Id.at192,195.
135. Jamie M. Morin, Whose Wateris it?It's Crucial Out West, 15 Bus. L. TODAY 4 (2006),
http://www.aneicanbar.org/cointent/dam/aba/publicaions/blt/2O6/03/whIose-water-is-it200603.authcheckdarn.pdf.
136. Dellapenna, supra note 60, at 192.
137. See Craig, Climate Change,supra note 132, at 193.
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allocation and use through permitting systems."'

Rights to use
water
Transfer
Tratse wawater outside watershed?
Property
Rights
Water use requirement

Table 1: Surface Water Regulatory Systems 4"
Riparian Rights
Appropriative Rights
Regulated
T7
T
I
t
Riparian
Reguaian
Appropriation
Dual System
Riain
I RiparianI
Equal rights for all riparian users
Unequal rights, allocated on a firstcome-first-serve basis
Not permitted

Yes, but cannot injure other users or
alter the water source

For land only- no property rights
over water

Water rights are real property interests

Beneficial and reasonable and can- Continuous and consistent for an unnot cause unreasonable
changing, identifiable, and beneficial
other users harm to
purpose

Four regulatory systems have also been developed for groundwater (described in Table 2 below): the reasonable use doctrine correlative rights, pnior
appropriation, and the rule of capture."' The reasonable use doctrine (also
known as the American Rule) provides nearly identical rights to the Riparian
doctrine rights of surface water. 4 The correlative rights doctrine is similar to
the American rule as it also gives ownership rights to the overlying landowners,
but the correlative rights doctrine only extends ownership rights to the water use
needed for a reasonable or beneficial use.'" The prior appropriation doctrine
provides rights identical to those of the surface water appropriation doctrine.'"
The rule of capture, on the other hand, is a common law doctrine that allows
absolute ownership and groundwater withdrawals under an individual's land,
and any impact on other owners or preexisting uses is immaterial.'" The governing management system for groundwater varies throughout the country;
however, some states have yet to regulate groundwater use."

139. Sce Sax, supra note 124, at 260.
140. Blaney, supra note 129, at 87-88; Craig, PublicNecessity, supra note 123, at 732; Dellapenna, supra note 60, at 194; Morin, supra note 132, at 19.
141. INST. OF WATER RESEARCH & MICH. STATE UNIv., RESTORING GREAT LAKs BASIN
WATER THROUGH THE USE OF CONSERVAFION CREDrIS AND INTEGRATED WATER BALANCE
ANALYSIS SYSTE M 234-35 (2007).
142. GARY BRYNER & EIjIABETH PURCELL, GROUNDWATER LAW SOURCEBOOK OF THE
WESTERN UNIFED STATES 5 (2003).
143. Id.
144. Id.; see, e.g., ARr/. REV. STAT. ANN. § 45-465.03 (1994).
145. Sipriano v. Great Spring Waters of Am., Inc., 1 S.W.3d 75, 75 (Tex. 1999); see also
BRYNER, supia note 143, at 5.
146. SeegenerallyDellapenna,supranote 60, at 192-98 (discussing states' various legal frameworks for managing groundwater).
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Table 2: Groundwater Regulatory Systems' 47

Rights to
use water
Transfer
of water
outside
watershed?

American or
Reasonable

Correlative
Rights

Use

Rights

tion

Equal rights
for all riparian users

Equal rights for
all riparian users

Unequal rights, allocated on a firstcome-first-serve ba-

Unequal rights,
given only to
owner of overlay-

ianusers

sis

ing land

Not permitted

Yes, but cannot injure other users or
alter the water

Yes

Not permitted

Prior AppropriaP io

Rule of Capture

source
For land

Property
Rights

only- no
property
rights over
water

Water use
requirerer

Absolute ownership of water undemeath any legally owned land

For land only- no
property rights
over water

Water rights are real
property interests

Cannot cause

Beneficial and
reasonable pur-

unreasonable
harm to other
users

pose, cannot
cause unreasonable harm to other

Continuous and
consistent for an unchanging, identifiable, and beneficial

No requirements,
water can be used
in any manner, regardless of impact
on other owners or

purpose

preexisting users

users

2. California State Framework
California water law is one of the most complex state systems in the United
States. The Californian constitution, civil code, various legislation, and regulations, such as the California Water Code, and judicial common law, create the
legal framework regulating surface water.' The system combines riparian and
appropilative rights in a way flLat has created a "nebulous," "complex," and, at
times, disjointed legal framework."9 In 1914, the Water Commission Act established the Water Commission, which the State Water Resource Control
Board ("SWRCB") later replaced, " as the responsible authority for managing
the regulatory framnework and assigning appropriative surface water rights." Although the SWRCB has the authority to ensure the beneficial use of water in
California, it has no permitting or licensing authority over riparian rights or any
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Irwin v. Phillips, 5 Cal. 140, 141-42 (Cal. 1855); Dellapcnna, supni note 60, at 192-98;
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can Water Pohcy, supra note 129, at 86-88; Morin, supra note 135, at 19-21.
148. See genermlly William R. Attwater & amnes Markle, Ovcrview of Caliornia Water Rights
and Water QualityLaw, 19 PAc. LJ. 957 (1988) (explaining that California water law is complex,
confusing field, mid continually changing).
149. Craig, Phc
Nccessily, supra note 123, at 731-33.
150. Ronald B. Robie, 7hc Delta Decisions: 7he Quiet Revolution in Cailbmi Water
Rights, 19 PAC. LJ. 1111, 1115 (1988).
151. 7he Water Rights Process: Water Right ILaw, STATE WATER REs. CONTROL Bn.,
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(last visited
Nov. 7, 2015); see also CAL. WATER CODE § 174 (West 2015).

WATER LA W REVIEW

Volume 19

appropriative right acquired before 1914. ' The SWRCB shares adjudicatory
power with tie Californian judiciary over water related conflicts," 3 and the
SWRCB often assists the judiciary in cases before the court that call for the
SWRCB's knowledge or expertise. 4
No such statewide management or regulatory system exists for groundwater
allocation and use.' As a result, common law has historically possessed exclusive governance over groundwater." Courts loosely followed a combination of
the American and correlative rights theories for groundwater, but despite tie
legal theory in place, historical practices tend to outweigh doctrinal technicalities."' This widespread practice of fitting the law to the current circumstance
sustains a legal framework that "is honored more in breach than in compliance. ' '" A recent court case before the California Supreme Court implied that
regulation of groundwater could fall within the policing power of the counties.'59
Unsurprisingly, municipalities have begun contemplating a wave of new regulations regulating groundwater use and allocation."2 Statewide regulations, however, are still non-existent.

3. California Water Law
The Californian constitution deems all water in the state as public water."'
Public water, however, does not mean that the state owns certain water particles
or water flowing through the waterways, nor does it mean the state has the right
to use public water.' The state is only the guardian of the water, responsible
for regulating the water to create a sustainable future for the precious resource."
In general, water in its natural state is not subject to individual ownership.' 4
Therefore, the right to water only extends to the right to use water."' California
law acknowledges and protects both riparian and appropriative rights to any
natural source of water in any reasonable and beneficial manner."' These rights,
152. Cal. Farm Bureau Fed'n v. State Water Res. Control Bd., 247 P.3d 112, 118 (Cal. 2011);
see also §§ 1605, 1610; Gary W. Sawyers, A Pimer On California Water Rights 3 [hereinafter
Sawyers, Prinmer], http://aic.ucdavis.edu/evenits/outlook05/Sawyerpriner.pdf (last visited Nov.
7, 2015).
153. § 179.
154. See, e.g., City of Barstow v. Mojave Water Agency, 5 P.3d 853, 864 (Cal. 2000); Nat'l
Audubon Soc'y v. Superior Court of Alpine Cty, 658 P.2d 709, 713, 731-32 (Cal. 1983).
155.

Sawyers, Primer,supra note 154.

156. Id.
157. See, e.g., State v. Superior CL of Riverside Cty., 93 Cal. Rptr. 2d 276, 281-88 (Cal. CL
App. 2000).
158. Sawyers, Primer,supra note 154, at 9.
159.

Riverside Cy., 93 Cal. Rptr. 2d at 285.

160. Sawyers, Primer,supra note 154, at 4.
161. CAL. CONST. art. X, § 5.
162. See Casitas Mun. Water DisL v. United States, 708 F.3d 1340, 1354 (Fed. Cir. 2013)
(citation omitted); Riverside Cty., 93 Cal. Rptr. 2d at 283-84.
163. CAL.. WATER CODE § 103 (West 2015); see Riverside Cy., 93 Cal. Rptr. 2d at 283-84;
see also Ill. CenL R. Co. v. Illinois, 146 U.S. 387, 453-54 (1892) (foundational public trust case).
164. Rancho Santa Margarita v. Vail, 81 P.2d 533, 554-55 (Cal. 1938); Riverside Cty., 93 Cal.
Rptr. 2d at 281.
165. Nat'l Audubon Soc'y v. Superior Court of Alpine Cty, 658 P.2d 709, 724 (Cal. 1983).
166. CAL. CONST. an. X, § 2; CAL CIVILCOD §§ 1414-20 (West 2015); CAL. WATER CODE
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however, do not extend to wasteful or unreasonable uses of water.67'
The California Water Code provides some guidance on determining
whether a water use is reasonable and beneficial."l The judiciary, however,
makes most detenninations on a case-by-case basis. 6" Once an owner diverts
water from its natural course, the water is subject to private use.'70 Then once
the owner acquires the proper water permit, the water can theoretically become
private property.'7 ' To obtain a water permit, users must register the water use
with the SWRCB, the state authority in charge of the permitting system and
overall water management.'72 Registration of a water use secures the individual's
right regarding that use as well as his or her appropriative priority status.' 3
These permits give an individual the right to take and use a certain amount of
water for an articulated purpose. " These permits provide the permit holder
with a legally protected interest in a specified use of water.'75
The SWRCB determines which water uses in the state should be converted
to public use.'76 When the SWRCB has not reserved water for public use, then
the SWRCB can allocate new appropriative water rights.'77 The board can control the anount of water appropriated by only granting the right to use a set
amount of water and by giving priority status to applications seeking a permit
for domestic or irrigation water.'76 California has given domestic and irrigation
uses of water the "highest" and "next highest" use status."' Status plays an important role during the creation of appropriative rights, but has a limited role
once permits arise because only the appropriative priority status matters for'existing water uses."'
Any post-1914 permit or license holders'' must pay for the water use according to the SWRCB's fee schedule. "' Immediately after the enactment of
this regulation, the California Farm Bureau and various associate groups challenged the validity of the fees, claiming that the regulation imposed an illegal tax

§§ 100-05 (West 2015); NatIAudubon Soc'y, 658 P.2d at725.
167. CAL. CONST. art. X,§ 2.
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Dev. Co., 128 P. 21, 24 (Cal. 1912); Kidd v.Laird, 15 Cal. 161, 179-80 (Cal. 1860); State v.
Superior Ct of Riverside Cry., 93 Cal. Rptr. 2d 276, 285 (Cal. CL App. 2000).
171. See Palmer, 138 P. at 999.
172. §§ 1058, 1252.
173. S 1455.
174. § 1381.
175. S 1392.
176. §§ 174,1104.
177. See§ 102.
178. § 1243.5.
179. §106.
180. Id.; see also § 1450 (discussing continuation of priority status);
Metro. Water Dist. of S.
Cal. v.Marquardt,379 P.2d 28, 41-42 (Cal. 1963) (holdingthat water development iswell within
the court's broad discretionary powers inimposing greater restrictions on water delivery for agricultural uses, relative to other uses, during periods of drought).
181. Cal. Farm Bureau Fed'n v.State Water Res. Control Bd., 247 P.3d 112,118 (Cal. 2011).
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§ 1525; see CAL. CODE REGS. fit. 23, § 2200 (2015).
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by collecting fees beyond the cost of managing the water system.'83 The California Supreme Court upheld the validity of the new permitting fees because the
SWRCB reasonably imposed fees to recover the cost of water regulation and
management, and that the SWRCB did not impose fees to generate revenue as
plaintiffs contended.' "
Before granting a usufructuary right, the SWRCB must ensure that the use
of water is beneficial and reasonable and generally does not harm the public
trust.' State agencies must protect the public trust when feasible; however, the
SWRCB may grant water rights that harm the public trust.' In situations where
the necessity of a certain water use outweighs public interests, California can
condone the conflicting water use despite the unavoidable harm to the trust.'87
Once SWRCB issues the permit, the right to use the water becomes a legally protected and vested interest.'" The SWRCB cannot interfere with this
interest, unless either the state declares a water shortage emergency or the water
use harms the public trust.'88 During extreme water scarcities the SWRCB can
revoke the water uses allocated in various water permits.'19 This power, however, only allows the SWRCB to temporarily limit or revoke, but not permanently abolish, an individual's water rights. 9' Once the water shortage emergency subsides, the SWRCB can no longer restrict water usage rights.' 2
Water flowing through state tidelands and navigable watercourses is subject
to eminent domain.' 3 The state is responsible for preventing and eliminating
vested water rights that are harmful to the interest of the public.'94 Therefore,
the state can invoke eminent domain and restrict or expropriate any water use
to further or protect the interests of the public.' When the state does interfere
with an individual's water rights, the state must adequately compensate the individual.'" The state's eminent domain powers are expansive, but the state cannot
invoke them unless the relevant water is part of or directly affects navigable water.' 7 Courts have taken a flexible and expansive approach in determining
whether or not a body of water affects navigable waters.'8 As a result, the theoretical limits to the states' power under eminent domain do not exempt all non-

183. Id.atll8-19, 121-22.
184. Id.at 120.
185. See § 100; Nat'l Audubon Soc'y v. Superior Ct. of Alpine Cty., 658 P.2d 709, 712 (Cal.
1983).
186. Nat'lAudubon Soc'y, 658 P.2d at 712, 727.
187. Id.
188. § 1381.
189. Nat'lAudubon Soc'y, 658 P.2d at 728; see § 353.
190. § 353.
191. In re Water of Hallett Creek Stream Sys., 749 P.2d 324, 336 (Cal. 1988).
192. § 355.
193.

X, § 1; CAL. CIV. PIROC.CODE S 1240.110 (West 2015).
CAL. CONST. art.
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navigable waterways from state control."
C. A HUMAN PROIER Y RIGHT TO USE AGRICUUFURAL WATER
The human right to property is an essential right throughout the United
States.' The right has existed within the legal framework of the United States
since its inception, earning special recognition from the country's founding fathers." John Adams identified property as "a right of mankind as really as liberty."' James Madison articulated that the fundamental duty of a just government is to impartially protect every man and every sort of his property.'
Property, in the United States, signifies "the rights of the owner in relation
to" his or her possessions, which makes these possessions the subject of property." ' Within California law, property is the right to exclusively possess inaniIn
mate things that "are capable of appropriation or of manual delivery."'
short, California law allows property rights to exist whenever an individual has
exclusive possession over at thing and can transfer that possession." Right holders can show possession through occupation, use, or labor over an inanimate
thing."' The ability to transfer is the ability to convey the tide of the property to
another person or group." Therefore, in California, a water right holder can
establish his or her rights once he or she can prove possession and the ability to
transfer. Once the right holder establishes the required elements, he or she can
rely on the bundle of rights that make up property, including the right to acquire, the ight to use, or the right to exclude.' A right holder may consider
any interference or disruption of that use as a violation of his or her property
rights." '
To prove possession of a specific water usage, the "thing," or piece of property, which serves as the object of the ight, an individual must show the existence of specific and exclusive rights to the water usage."' The SWRCB
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acknowledges exclusive ownership over a specific water usage through the issuance of water permits. 2 Because water use has restrictions, water permits identify the usage as qualified, rather than absolute, ownership."3 Qualified ownership does not lessen the rights of the owner, but rather, merely subjects the
existence of the ownership to the fulfillment of the reasonable and beneficial
use requirements." ' In this sense, the water permit forms a contractual relationship between the water user and the SWRCB. As long as the individual adheres
to the terms and conditions of the permit, i.e. the limits to the water usage, then
the SWRCB must as well.2 ' Therefore, an individual can prove possession of
water usage by proving the existence of a water permit.
Ownership of a usage, however, does not in and of itself invoke protection
under the human right to property. 6 The protection offered by the right stems
from ownership of a water use, recognized in law via the permitting system,
rather than ownership of water, which California does not allow. Thus, although California has not traditionally acknowledged the human property right
to use water, whether for agriculture or any other use, the right could exist within
California's current legal framework.
V. EFFE

S OF A HUMAN RIGHTS CLASSIFICATION

California's permitting system allows for easy identification and classification of a water use. Californian users must obtain water permits, and these permits provide users with transferable legal water rights to withdraw a specified
amount of water from surface or ground waters. 7 Because water permits are
essentially contracts between the individual and the state, various contractual
requirements can constrain the rights allocated, such as use restrictions in times
of drought. ' As long as permits incorporate laws pertaining to water availability,
conservation, or the like, ' these laws will function merely as a requirement of
the contract, rather than as a violation of the individual's rights to use the water.
Rights created by water permits, licenses, leases, or contractual obligations
constitute property because they establish an exclusive right to the use of water."°
These systems, although not mandatory for proving the existence of a water use
as property, allow for easy identification and protection of human property
rights to water uses. Unfortunately, many of these permits stem from historic
uses and will terminate if the owner does not maintain the original usage.' This
"use-it-or-lose-it" restriction forces permit holders to use the entire permitted
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amount of water, regardless of current need. Consequently, rather than conserving water during periods of water scarcity, permit holders continue to use
the same amount of water because they must do so under this rest-iction." T-his
system has allowed agricultural users to continue growing inappropriate crops
and maintain inefficient water management systems.2 Further, although water
in California has historically been cheap, recent legislation, penitting requirements, conservation requirements, and other factors, have significantly increased the costs of water throughout the state."' These recent changes have
created an unforgiving economic market around water in California. The feeschedule created by the 2003 statue imposes substantially higher water costs for
all users.' In most economic markets, the higher fees would result in lower
usage rates and encourage users to employ various water saving practices.' In
California, because of the use-it-or-lose-it policy, any temporary decrease in water use would result in the loss of the water rights associated with that decreased
amount. This inability to temporarily use less water forces farmers to pay higher
costs for their entire permitted allocation of water, regardless of the fanmers'
actual water needs.
In addition to the cost of water, conservation policies insist that all farmers
upgrade their farming technology and switch to more water conscious farming
techniques."2 ' These changes, however, often come with large capital costs and
occasionally require higher operating costs." Arguably, California's small farmers, roughly half of the agricultural users in California, cannot alford water at
the increased prices;" much less alford the cost of upgrading their fanning technology and techniques. As a result, many farmers have suffered financial distress and sold their water rights.'m Unless California takes steps to protect agricultural water, more users will be unable to obtain the water needed for their
agricultural practices and will join the growing number of marginalized farmers
who are selling their water rights.
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California based water allocation almost exclusively on the appropriative
priority rank of the water use." California designates agricultural water use as
the "next highest" use of water, second only to domestic uses of water." Unfortunately, this high status only applies to the permitting process.' Once California grants permits, the status no longer affects water allocation. As long as
the use passes the "beneficial and reasonable" use standard, California grants
priority to water uses established prior to 1914 over those established post 1914
regardless of the ultimate use."4 As a result of this appropriative ranking system,
during times of drought or water scarcity agricultural water users may receive
their water only after various non-vital water users receive their allocation.' In
a state that prohibits many farmers from accessing their permitted water while
homeowners are still able to water their lawns and wash their cars,' human
rights protection would provide agricultural water users with a more appropriate
level of protection.
A. ROLE OF THE HUMAN PROPERTY RIGHT TO THE USE OF WATER IN

AGRICULTURE
Human rights are about individuals' ability to "live in dignity" as well as
individuals' "survival and physiological needs."" Human rights protection for
agricultural water can arise through the human right to property. Property arises
out of the owner's ability to possess, use, and enjoy a particular use of water not
than the water itself.' Permitting systems provide a convenient system for identifying such rights. Tle contractual property rights created by the permit require
both users to uphold the terms of the permit. In California, as a party of the
contract, the state may only restrict the water use according to the terms laid out
in the permit.' Ultimately, any water user who obtains a recognized and enforceable right to a water use can have a property right over that usage. In areas
where farmers are using substantial anounts of surface water and groundwater

231.
232.

CAL. WATER CODE § 1455 (West 2015).
§ 106.

233. See § 1455.
234. CAL CONsT" art. X, § 2; State Water Resource Control Board, 7hc Water Rights Process:
Water Rights Law, CAIFORNIA ENVIRONMENTAL PROTECTION AGENCY, http://www.waterboards.ca.gov/waterights/oard_inlo/water-tights-process.shinl (last visited Jan. 5, 2015)
("These post-1914 appropriative rights are governed by the aforementioned hierarchy of priorities developed by the 49ers. In times of shortage the most recent ("junior") right holder must be
the first to discontinue such use; each right's priority dates to the time the permit application was
filed with the State Board... Riparian rights still have a higher priority than appropriative rights")
(Appropriative rights established prior to 1914 must still adhere to the reasonable and beneficial
use requirements while a pre-1914 riparian right holder may not be.).

235. State Water BoardDrought Year Water Actions: Drought and Water Rights Frequendy
Asked Questions: Curtailinents, STATE WATER RF.s. CONrROL BOARD, http://www.waterboards.ca.gov/waterrights/water-issues/prorais/drought/faq.shtiil#curtaiienti
May 22, 2015).

(last

updated

236. See Cornell Barnard, Drought: Water Restictions to Go into Effect for Californma (May
31, 2015), http://abc7news.com/news/water-restric6is-to-go-into-effcct-for-california/759060/.
237. Ziganshina, supra note 19, at 117; see also Cheneval, supranote 19, at 13.
238. See Santa Fe Trail Ranches Prop. Owners Ass'n v. Simpson, 990 P.2d 46, 53 (Colo.
1999).
239. CAL. WATFR CODE § 1392 (West 2015).

Issue I

A HUMAN RIGHT TO AGRICULTURAL WATER

for agriculture," human rights protection could provide much needed support.
Under this human right, individuals do not possess a guaranteed constant
supply of running water. No matter where a water user resides, no matter the
intended end use of that water, a water user cannot have continuous access to
water because water is constantly moving and changing."' The human right does
not even guarantee access to an entire use of water. Human rights requirements
only set a base threshold regarding a particular right in order to meet the minimum requirements of human dignity and survival. 2' Due to this nature of human rights, the human right to property consequently only secures the minimum amount of water needed to meet the human right to property. This
threshold of protection offered by the human right should derive from the
amount of water needed to ensure protection of most, if not all, affected human
rights. The climate of the particular region should dictate the minimum amount
of water. This minimum amount of water should not be the minimum amount
of water to grow an inappropriate crop, such as a water intensive crop in a desert
climate. Rather, only climate appropriate crops should figure into the calculation of the minimum amount of water allocated.
Because agricultural water affects the right to sustenance as well as numerous other human rights, states may not deprive an individual of a particular water use if that deprivation would leave the individual without a means to provide
for his or her sustenance or meet the other affected rights.' For instance, under
the human rights protection, a small farmer in the United States would have
claim to the amount of water needed to ensure enough crop production to provide for himself or herself and family. As Californian agriculture supports the
right to food in the United States and other countries, a Californian farmer
would also have claim to the minimum amount of water needed to produce his
or her contribution to the national and international right to food.
Even with a human rights' status, states may still limit water use in accordance with procedures set in law. The state must adequately compensate any
interference with, or appropriation of a protected water use according to the
property taken and the rights affected." Further, because of the human rights
protection, the state can only confiscate an individual's water use to a certain
point; the state does not have the authority to confiscate an entire agricultural
water use. A violation of human rights would occur whenever the property
drops below the identified minimum threshold. In the small farmer example
above, without human rights protection, the state could confiscate the farmer's
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entire water use. But with the human rights protection, the state would be unable to completely appropriate the water use because such appropriation would
violate the right to food as well as the right to subsistence. Mere property rights
do not guarantee this base level of water use.
Once the human right to property specifically includes agricultural water
use, states must respect and ensure the human right. Because the human rights
protection only extends to existing water uses and does not create the right to
acquire a new water use, states are only responsible for ensuring the identified
minimum threshold of water use. To respect the right, states must create a
system that enables individuals to peacefully enjoy his or her property. This
framework must provide recourse in the event of an infringement and prevent
any additional undue state or third-party interference.
In some states like California the human rights system can easily merge with
existing permitting systems that already provide the necessary framework for
protecting the water use. " It is unclear, however, whether, and to what extent,
states must take positive measures to protect and fulfill the human right to property. These state obligations could imply that states must institute positive steps
that ensure a sustainable future for state waters. These duties regarding the
human right to property as well as the obligation to not deprive individuals of
his or her means to sustenance could be interpreted to indicate that a failure to
create a system that adequately protects water resources would give rise to liability claims against the government. In this case, the government would essentially be liable, at least to a certain extent, for damages caused by future droughts
or water shortages, especially if the shortage is the direct result of state inaction
or poor management. Under this extreme interpretation, States might be required to provide additional water by building additional storage basins or desalinization plants, so that the protected, minimum water threshold would always be meL. However, the human right only protects rights in quantifiable
property; once the water disappears, so does the ability to use the water and the
property rights associated with that use. This stipulation prevents state liability
arising for any damages related to and caused by climate change.
B. AN ECONOMIC WATER MARKET AND THE HUMAN RIGHT TO

PROPERTY
To some, the recognition of water as a human right corresponds to the inevitable recognition of water as a public good.' Public control of water can
help promote the acceptance of restricted property right in the resource. Public
control of water, however, may have unintended consequences, such as the continuation of inefficient water practices. Further, while the human rights approach to water management presents a number of advantages for the individual, it tends to gloss over the financial and economic challenges required for
achieving these identified advantages. For instance, because a large portion of
agricultural water in the EU has not become monetized, there is no financial
means available to recover management costs or to incentivize efficient water
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practices."
Although human rights activists tend to reject the integration of economic
markets and human rights, " there are certain benefits be created an economic
market can bestow. Economic markets use pricing techniques to minimize system inefficiencies and "promote conservation and greater sustainability. "...
These pricing systems reduce waste by creating a system in which it is too expensive to commit waste.' The quintessential nature of an economic market
has provided a system surrounding agricultural water that has enabled the agricultural industry to adapt to these various changes." Economic water markets
place a higher value on defining and managing the use of the water." This encourages users to clearly define their water rights, which can eventually lead to
better protection of those rights. Additionally, scarcities in an economic market
breed innovation.' As the price of waler increases, users will seek to reduce
their costs by employing more efficient water practices that significantly reduce
the amount of water needed. Water shortages brought by climate change could
provide enough financial incentive for researchers to improve water technologies, develop efficient, practices, and even seek alternative water sources, such
as desalinization plans. Unfortunately, history has presented numerous instances where the commodification of water only provides the resource to the
highest bidder."' Demand from urban and environmental water users who can
afford to pay significantly higher water prices has driven the cost of water well
above the price most agricultural users can alford." If left only to the whim of
an economic market, the cost of agricultural water will inevitably become too
expensive for various portions of the population.
Identifying water use as property can allow for the creation of an official
water market. As property, water use will function as a transferable interest
within a water-use market. A regulated market prevents the cost of water from
escalating beyond what agricultural water users can pay, and, in doing so, protect
the rights of those individuals. For instance, within a water-use market, the government could create regulations that set price limits over the sale of water
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rights. Regulations like this allow the government to protect the rights of agricultural users, while maintaining the beneficial effects of an economic water
market. Ultimately, recognition of a water use as property is crucial to provide
this additional protection.
VI. CONCLUSION
Effects of climate change have begun to change the historic availability of
water throughout the globe. If water levels rise due to a change in climate, then
there is an increased risk of salinization or pollution of agricultural water
sources.' If, on the other hand, water levels drop, then there is a risk of insufficient water available for maintaining current agriculture systems.7" The unpredictability and unreliability of water, due to climate change and other water
stresses, has highlighted a need for human rights protection over the water used
in agriculture. If countries fail to protect at least a minimum amount of agricultural water, the failure will implicate numerous human rights.
In many counties, water first evolved under the legal protection of property
rights, but as societies developed water management slowly grew apart from this
legal classification. 8 Despite this change, the property law framework continues
to form the legal basis for modem water management."
Re-identification of
agricultural water use as a property right grants this use of water additional protection, and can help ensure a sustainable future for this water use. Under this
human right, the law should define property over water as property over a use
of water rather than over actual particles of water. Such protection may require
some changes in policy or in the historic approach to agricultural water use.
Changing the way water usage is classified within a legal context faces some
significant barriers and could take decades. The benefits of the alteration, however, would protect agricultural water uses and provide them with just compensation for any infringement of that right. In practice, this protection would likely
require changes in the water framework, such as the elimination of the use-itor-lose-it practice, in order to protect the human right characteristics of this water. This practice is engrained in the California water framework. The possibility of eliminating this practice or enabling it to harmoniously coexist with the
human right to agricultural water requires additional study. It is clear that defining water use as property, individuals can enjoy more secure rights to use
water for agricultural purposes. The benefits of a humnan rights designation for
agricultural water are abundant in water poor regions because a minimum
threshold of water used in agriculture would be protected, prohibiting the complete confiscation of the individual's water use.
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